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INTRODUCTION

Delaware brings this motion to nullify an attempt by BP p.1.c. to designate as

"confidential" a "privilege log" with entres of hundreds of communications between BP

lawyers and New Jersey state officials under the Case Management Plan ("CMP"). Such an

effort by BP to cloak from public view its extensive behind-the-scenes efforts would fail to meet

the standards for upholding confidentiality in a normal civil lawsuit; it is doubly inappropriate

given the matters of grave public importance at issue in this historic suit between sovereign

States.

The motion arises in the context of New Jersey's - and BP's - extensive efforts to obtain

public support for the construction ofBP's massive liquefied natural gas ("LNG") bulk-transfer

facility that, if approved, would encroach on Delaware's submerged lands. Although New Jersey

and BP have told the Cour at great length about the positive aspects of the BP LNG Terminal

that BP wishes to place in Delaware's coastal waters in contravention of Delaware's Coastal

Zone Act, New Jersey claims in a separate pending Motion to Strke Delaware's Issues of Fact

Nos. 1,2,6, 8, and 9 that Delaware's attempt to explore the scope ofBP's project is irrelevant.

Similarly, although BP and New Jersey have liberally disseminated to the media their views on

the merits of the case! and have claimed a common interest in this case, BP now seeks to shield

from public view even the most general privilege log descriptions of its communcations with

New Jersey about this case. This attempt to shield information from the public appears to be

! See, e.g., Office of 

the New Jersey Attorney General News Release, New Jersey Suing
Delaware in Us. Supreme Court (July 28, 2005), available at http://ww.state.nj.us/oag/
newsreleases05/pr20050728b.html; see also Log entres 124-126, 151, 156-158 (communication
between BP's attorney and Peter Aseltine (contact in New Jersey Attorney General's Office
regarding news release), transmitting "copy of work product concernng cour filing against
Delaware" and "providing input on proposed statement regarding litigation with Delaware and
discussing strategies for same").



unprecedented in an original jursdiction case and is designed to conceal the extent to which

litigation ostensibly on behalf of the citizens of New Jersey is being fueled by a private

corporation. BP has not ariculated, and canot ariculate, a meritorious basis for shielding the

privilege log and supporting declarations from public scrutiny. Delaware, its citizens, and

perhaps even more so the citizens of New Jersey, have every right to learn how BP has thus far

influenced an original jursdiction action in this Cour.

STATEMENT OF FACTS

On March 7, 2006, Delaware served subpoenas on BP America Inc. and five affliates

("BP") pursuant to the Case Management Plan.2 On March 21, 2006, BP, through outside

counsel at Hunton & Wiliams, filed an initial written response to the subpoenas. On April 25,

2006, BP provided Delaware with a log identifyng 264 communications between BP and New

Jersey counsel, from Februar 10,2005, to Januar 23,2006, which BP contends are privileged

because of the supposed "common interest" between New Jersey and BP, along with two

declarations in support of its contention.3

2 The subpoenas sought information relating to, inter alia: (1) the scope ofBP's proposed

LNG terminal project on the Delaware River, paricularly with regard to strctues that would
extend from New Jersey onto Delaware's side of the river within its historic twelve-mile circle
and require the dredging of 1.2 milion cubic yards of Delaware soil; and (2) BP's

communcations with third paries regarding the 1905 Compact that settled New Jersey v.
Delaware I, including, for example, New Jersey's revisionist reading of the provision by which
Delaware permitted New Jersey to "continue to exercise. . . jursdiction" on its side of the
Delaware River in the absence of a ruling as to where New Jersey's side ended, secure in the
knowledge that New Jersey's self-help actions created no legal or equitable jursdictional rights
and that, ifthe boundar dispute ever resurfaced, Delaware would vindicate its historic rights.

3 The log lists only documents that BP claims are privileged under the "common interest"

rule because Delaware agreed that BP would not have to supply a privilege log for documents
exchanged exclusively between BP and its law firms. The log is attached as Exhibit A hereto,
with accompanying declarations and a cover letter dated April 25, 2006.
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Even though the log's brief descriptions of these communcations do not reveal any

specific details, the descriptions strongly suggest that BP is playing a major role in litigating this

case for New Jersey through BP's law firm.4 In a declaration submitted in support ofBP's claim

that BP's private interests and New Jersey's public interests are aligned, Mr. Raphael explained

that New Jersey decided not to retain Hunton & Willams in April 2005. Raphael Decl. irir 3-4.

But the log entres clearly demonstrate that New Jersey had no need to retain Hunton & Williams

because BP was wiling to retain the firm so that BP's counsel could assist in drafting New

Jersey's cour submissions, provide New Jersey with work product and historical documents, and

give New Jersey full access to BP's counsel's "client work room," all free of charge to New

Jersey. Id. irir 4, 7.

For example, on June 16, 2005, approximately six weeks before New Jersey filed its

Motion to Reopen New Jersey v. Delaware II, BP and New Jersey counsel exchanged 13

documented communcations relating to work product either being provided by BP to New

Jersey for "possible court submission" or being sent by New Jersey for BP's "input." Log

entres 56-68. On June 17,2005, BP and New Jersey exchanged eight communications, which

reflect that BP provided "work product relating to cour submission," "mental impressions of. . .

documents transmitted by BP counsel," and "further input on NJ counsel's work product relating

4 In addition to influencing New Jersey's litigation strategy, the log also suggests that BP

is playing a major role in directing the actions of New Jersey's administrative and legislative
branches with regard to ths dispute. It appears that a lobbyist retained by BP (see

ww.ppag.com) sent emails to the Commissioner of the New Jersey Deparent of

Environmental Protection "inquiring about status of NJ's position on Delaware regulatory

proceedings" and "inquiring about NJ position" on that issue as well as an "original action
against Delaware." Log entres 4, 6. Similarly, on June 14, 2005, BP's lobbyist contacted a

New Jersey legislator in an apparent attempt to create legislation that might influence the
jursdictional determination in this case. See Log entres 50, 52-53 (discussing and transmitting

"proposed legislation and strategy regarding dispute with Delaware over 1905 Compact").

3

..



to NJ declarations." Log entres 69-76. Over the next several weeks, BP and New

Jersey remained in constant contact, exchanging as many as 22 communcations in a single day. 5

In that period, BP "transmitt( ed) additional work product relating to cour submission" (entr

127), sent "comments and work product relating to court submission" (entry 134), provided

"selected documents for inclusion in cour submission" and "comment( s) on possible revisions to

same" (entry 141), and "discuss(ed) litigation strategy regarding possible Delaware position"

(entr 164). BP even went so far as to provide signficant input into the affidavits New Jersey

submitted in its motion to reopen. See Log entr 145 ("transmitting input to work product

relating to NJ affidavit for court submission," and "explaining reasons for revision to same").

In the 10 days between Delaware's filing of its opposition to New Jersey's Motion to

Reopen on October 27, 2005, and New Jersey's filing of its reply on November 8, BP and New

Jersey exchanged 25 documented communcations as BP prepared and transmitted to New Jersey

work product for submission to the Cour. On October 30, BP counsel transmitted "work

product re Compact" (entr 218); on October 31, BP transmitted more "work product on court

submission" (entres 219-220); on November 2, BP communcated "regarding documents for

cour submission. . . explainng one of the referenced documents" (entry 221); on November 3,

BP transmitted "and comment( ed) upon selected document for possible cour submission" (entr

226); on November 4, BP "discuss ( ed) research" and "transmitt( ed) attorney work product

5 BP and New Jersey had extensive daily contact in the period leading up to New Jersey's

motion to reopen. The paries exchanged 11 communcations On June 20, 2005 (entres 78-88);
nine communcations on June 21 (entres 89-97); six communcations on June 22 (entres 98-
103); eight communications on June 23 (entres 104-111); 22 communcations on June 24
(entres 112-133); four communcations on June 25 (entres 134-137); eight communcations on
June 27 (entres 138-145); three communications on June 28 (entres 146-148); five
communications on June 29 (entres 149-153); eight communications on June 30 (entres 154-
161); 12 communcations on July 5 (entres 162-173); and three communications on July 21
(entres 174-176).

4
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relating to cour submission" (entr 228); on November 5, BP "comment(ed) on work product on

cour submission" (entry 235); and on November 7, the day before New Jersey's fiing, BP again

"comment( ed) on work product on cour submission" and "transmitt( ed) BP counsel's work

product on same" (entr 239).

Similarly, between Delaware's submission of its Answer and Motion for Appointment of

Special Master on December 28, 2005, and New Jersey's submission of its Opposition to the

Motion on Januar 9, 2006,6 BP and New Jersey exchanged 13 documented communications

strongly suggesting BP's significant involvement in developing New Jersey's strategy to oppose

the appointment of a special master. On December 29, BP provided "possible strategy in

response" (entres 251, 253); on Januar 2, BP "transmitt(ed) work product on cour submission

in original action against Delaware" and "provid( ed) analysis of strategy for filing same" (entres

255-256); on Januar 3, BP "transmitt(ed) work product on cour submission in original action

against Delaware" and "comment(ed) on/explain(ed) same" (entr 257); and, on Januar 6, BP

received input from New Jersey (entr 259), and "transmitt( ed) work product on court

submission in original action against Delaware" before "commenting on/explaining strategy for

same" (entr 261). Following that submission, BP took the lead in shaping New Jersey's

response to the Supreme Court's appointment of a Special Master in this original action. See

Log entr 263 (communication from BP to New Jersey "concernng Cour's order list and

requesting conference call to discuss same").

BP has attempted to shield these sumar descriptions from public scrutiny by

designating every page of the log, including every log entry, every date, and every BP contact

with a New Jersey public official, as "CONFIDENTIA." BP has also designated the two

6 Whle the opposition brief is dated Januar 4, 2006, it was transmitted to Delaware

counsel and fied with the Court on Januar 9,2006.
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declarations that accompany the log as confidential, even though the representations in these

declarations are quite genera1.7 As a consequence ofBP's confidentiality designations, Delaware

has been forced to file its response to New Jersey's Motion to Strike Delaware's Issues of Fact

Nos. 1,2,6,8, and 9 in redacted form, which inhbits public understanding and discussion ofthe

States' contentions.

As addressed below, BP's attempt to shield its privilege log and supporting declarations

from public scrutiny is wholly without merit under the law governing confidentiality

designations in the most mundane civil litigation, let alone what is potentially a historic

controversy between two sovereign States.

ARGUMENT

Under the procedures adopted by the Special Master for this proceeding, the "good

cause" standard of Rule 26 of the Federal Rules of Civil Procedure governs the determination of

whether BP may cloak from public view its privilege log of communications between BP

lawyers and New Jersey state officials. BP has not met, and canot meet, that standard, because

it has no legitimate interest in shielding this material from the public eye. Because BP has no

real need to keep "confidential" its privilege log and associated materials, and because there is

undoubtedly a strong public interest in the disclosure of this material, the Special Master should

strke BP's designation of its privilege log and associated documents as "confidentiaL."

A. BP Must Demonstrate "Good Cause" For Its Confidentiality Designations

"Generally, the public can gain access to litigation documents and information produced

durng discovery unless the pary opposing disclosure shows 'good cause' why a protective order

7 For example, Mr. Swayze's declaration states that he represented BP in connection with

its application for regulatory approval in Delaware, that he spoke with a New Jersey Deputy
Attorney General about the common interest issue, and that he believed those communcations
were privileged. Swayze Decl. irir 1-3.

6
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is necessary." Philips ex reI. Estates of Byrd v. General Motors Corp., 307 F.3d 1206, 1210

(9th Cir. 2002). See also San Jose Mercury News, Inc. v. United States Dist. Ct., 187 F.3d 1096,

1103 (9th Cir. 1999) ("It is well-established that the frits of pretral discovery are, in the

absence of a cour order to the contrar, presumptively public."); In re "Agent Orange" Product

Liab. Litig., 821 F.2d 139, 145 (2d Cir. 1987) ("(I)f good cause is not shown, the discovery

materials in question should not receive judicial protection and therefore would be open to the

public for inspection.").

Under the CMP, BP's obligations in responding to Delaware's subpoenas are governed

by Rule 45 of the Federal Rules of Civil Procedure. CMP §§ 5.2,5.2.11. Rule 45 requires that,

"(w)hen information subject to a subpoena is withheld on a claim that it is privileged or subject

to protection as trial preparation materials, the claim shall be made expressly and shall be

supported by a description of the natue of the documents, communications, or things not

produced that is sufficient to enable the demanding pary to contest the claim." Fed. R Civ. P.

45( d)(2); see CMP § 8 ("(i)f a pary withholds (discovery) on the ground of privilege. . . it shall

provide a privilege log" identifyg, inter alia, the "general subject matter" of each document

withheld). 
8 Thus, under Rule 45, BP is required to provide a privilege log that describes the

nature of the documents being withheld on grounds of privilege. Neither Rule 45 nor Rule

26(b)(5) states that these required sumar descriptions should be hidden from the public as a

matter of course.

The CMP does nothing to change that default rule. To the contrar, the CMP states that

the "good cause" requirement contained in Rule 26(c) of the Federal Rules of Civil Procedure,

8 Rule 26(b )(5), which similarly requires that a pary withholding documents as

privileged "shall describe the natue of the documents. . . not produced. . . in a maner that. . .
wil enable other paries to assess the applicability of the privilege or protection," does not apply
in ths proceeding because privilege logs are covered by CMP section 8. See CMP § 5.2.3.

7
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which governs protective orders addressing confidentiality, will apply in this proceeding. CMP

§ 5.2.4.9 That rule provides, in pertinent par, that

for good cause shown() the cour in which the action is pending . . . may make
any order which justice requires to protect a pary or person from anoyance,
embarassment, oppression, or undue burden or expense, including ( an order) . . .

(7) that a trade secret or other confidential research, development, or commercial
information not be revealed or be revealed only in a designated way.

Fed. R. Civ. P. 26(c). Nothing suggests that the CMP intended to depar from this standard,

which has governed confidentiality disputes for many decades. See, e.g., Federal Open Mkt.

Comm. of Federal Reserve Sys. v. Merril, 443 U.S. 340, 356 (1979) (noting that Rule 26(c)(7),

which replaced former Rule 30(b) in 1970, was intended to "reflec(t) existing law") (alteration in

original). Accordingly, though BP was permitted in the first instance to designate as confidential

those documents that it believes contain a "trade secret" or "other confidential" information, now

that Delaware has contested that designation, BP has "the burden of showing that such

designation is appropriate" using the "good cause" standard of Rule 26(c). CMP § 9.!0 See also

Philips, 307 F.3d at 1210-11 (burden of showing good cause rests on "the pary seeking

protection").

B. BP Has No Good Cause For Designating Its Log And Declarations As
"Confidential"

Good cause exists for an order imposing confidentiality "when a par shows that

disclosure wil result in a clearly defined, specific and serious injur." Shingara v. Skiles, 420

9 Section 5.2.4 of the CMP provides, as the only limitation on the applicability of Rule

26( c), that the procedure for resolving discovery disputes set forth in section 10 of the CMP will
apply. Because section 9 of the CMP, as described above, specifically addresses how disputes
over confidentiality designations should be raised, the CMP states that Rule 26( c) governs the
substantive aspects of disputes over confidentiality, while CMP section 9 governs the procedure
by which such disputes should be presented to the Special Master.

10 Under Case Management Order No.4 ("CMO 4"), section 9 of the CMP applies to

documents produced by BP. See CMO 4, § 1.

8
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F.3d 301,306 (3d Cir. 2005); see also Gulf Oil Co. v. Bernard, 452 U.S. 89, 102 n.16 (1981) (to

establish good cause for a protective order under Rule 26( c), the "'courts have insisted on a

paricular and specific demonstration of fact, as distinguished from stereotyped and conclusory

statements"') (quoting In re Halkin, 598 F.2d 176, 193 (D.C. Cir. 1979)). "(B)road allegations

of har are not suffcient to establish good cause." Shingara, 420 F.3d at 306. Instead, Rule

26( c) requires that a cour "balanc( e) the interests of the public and the paries," id., with

reference to (at least) the following seven factors:

1) whether disclosure will violate any privacy interests;

2) whether the information is being sought for a legitimate purpose or for an
improper purose;

3) whether disclosure of the information wil cause a pary embarrassment;

4) whether confidentiality is being sought over information important to public
health and safety;

5) whether the sharng of information among litigants will promote fairness and
efficiency;

6) whether a pary benefitting from the order of confidentiality is a public entity
or offcial; and

7) whether the case involves issues important to the public.

Id.; accord Glenmede Trust Co. v. Thompson, 56 F.3d 476,483 (3d Cir. 1995).

The Third Circuit's decision in Shingara is particularly illustrative of Rule 26(c)'s

application in cases involving issues of public importance. In Shingara, a policeman brought a

First Amendment retaliation action against employees of the Pennsylvania State Police alleging

that the defendants had retaliated against him for speakng out about allegedly faulty radar speed

devices. 420 F.3d at 303-04. The distrct cour entered a protective order designating discovery

responses and other pre-trial information as confidential, and denied the motion of a newspaper

9
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intervenor to vacate the protective order. Id. at 304. Applying the seven facts set forth above,

the Third Circuit reversed, holding that the distrct cour's "concern that the disclosure of

discovery materials to the media could unduly prejudice the public is exactly the type of broad,

unsubstantiated allegation of har that does not support a showing of good cause." !d. at 307.

The court emphasized that

by focusing on the issue of media attention, the distrct cour unacceptably

downplayed the fact that this case involves public officials and issues important to
the public . . .. Similarly, because the distrct cour did not point to any real

threat of prejudice to the defendants, we disagree with its reasoning that the
likelihood of the discovery documents becoming public in the futue is a

determinative factor.

Id. The Shingara court fuher noted that the paries had pointed to no "legitimate privacy

concerns regarding the requested documents," and that" 'privacy interests are diminished when

the pary seeking protection is a public person subject to legitimate public scrutiny.''' Id.

(quoting Pansy v. Borough of Stroudsburg, 23 F.3d 772, 787 (3d Cir. 1994)). The court also

noted that the natue of the dispute "clearly weigh( ed) against the protective order" because the

paries seeking to hide documents from public review were themselves public officials, and

because the case certainly involved "issues important to the public." !d. at 308. And,

importantly, with regard to the embarrassment factor, the Third Circuit stated that" 'an applicant

for a protective order whose chief concern is embarassment must demonstrate that the

embarassment wil be particularly serious,''' id. at 307 (quoting Pansy, 23 F.3d at 787)

(emphasis added), a standard that was not met in Shingara, see id., and that the Third Circuit has

stated likely cannot be met by a corporation. See Cipollone v. Liggett Group, Inc., 785 F.2d

1108, 1121 (3d Cir. 1986) ("As embarassment is usually thought of as a nonmonetizable har

to individuals, it may be especially difficult for a business enterprise, whose primar measure of

well-being is presumably monetizable, to argue for a protective order on this ground.");

10
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Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 1074 (3d Cir. 1984) (general rule favoring

disclosure is "not overcome by the proprietar interest of present stockholders in not losing stock

value or the interest of upper-level management in escaping embarassment"). See also Joy v.

North, 692 F.2d 880, 894 (2d Cir. 1982) ("The potential har asserted by the corporate

defendants is in disclosure of poor management in the past. That is hardly a trade secret."); 6

Moore's Federal Practice ir 26.105(8J(a) at 26-278 to 26-279 (3d ed. 2006) ("A risk of

revelation of information that might be unpopular or might raise questions unelated to the

litigation is not sufficient to justify a protective order on ground of confidentiality.").

Other cours considering similar questions have refused to depar from the traditional

rules requirng the production and public disclosure of privilege logs. In Estate of Manship v.

United States, 232 F.R.D. 552 (M.D. La. 2005), the cour rejected the governent's contention

that it should not be required to produce a privilege log pertaining to contents of its legal files

because of the risk of revealing privileged information. The court noted that, "( e )ven if

describing the protected materials in a log may be difficult to do without revealing the

confidential natue of the documents, it is neverteless the obligation of the United States" under

the Federal Rules of Civil Procedure. Id. at 561. Similarly, in In re Application for Subpoena to

Kroll, 224 F.RD. 326 (E.D.N.Y. 2004), the distrct cour required a non-par witness in a patent

suit to produce a log of any purportedly privileged materials withheld in response to a Rule 45

subpoena. The distrct cour acknowledged that, by logging this information, paries might be

able to discern the date of the witness's conception of an invention based on the dates of the

inventor's meetings with attorneys, and noted that, in general, a patent invention record is

privileged if provided to an attorney for legal advice. Id. at 329. Nevertheless, the cour stated

that this information should be logged and produced, because "the (attorney-client) privilege

11
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does not extend to the strcture and framework of the attorney client relationship," such as dates

of meetings, and that "the fact of (an attorney-client) meeting itself is not (privileged) because it

does not reveal any confidential communications." Id. i i

BP's attempt to shield even its privilege log from public scrutiny finds no support in the

language of Rule 26( c) or the case law applying that Rule. First, disclosure will not violate

privacy interests or legally recognized interests in secrecy. Neither the log nor the supporting

declarations contain in any sense "a trade secret or other confidential research, development, or

commercial information." Fed. R. Civ. P. 26(c)(7). Second, the information is being sought for

a legitimate purose, as the information directly relates to this Cour's exercise of its original

jursdiction. Third, disclosure will not cause embarassment; BP and New Jersey strenuously

assert their "common interest" and therefore are presumably not embarassed by the

communications that they contend reflect that relationship. Moreover, as the Third Circuit has

recognized, a corporation like BP has no personal privacy interest, such that a protective order is

necessary to ensure the corporation's continued emotional well-being. See Cipollone, 785 F.2d

at 1121. Fourth, the confidentiality of the log itself has no relation to issues

i i State cours faced with analogous situations have also concluded that pubic disclosure

of materials with little to no basis for designation as "confidential" should be the norm. See
Hammock by Hammock v. Hoffann-LaRoche, Inc., 662 A.2d 546,560 (N.J. 1995) ("Documents
that are proprietary must be found compelling in their secrecy interests to overcome the
presumption of public access. Rule 4:10-3, relied on by the trial cour, does not include a
proprietary information category. Whle a justification for sealing trade secrets may be more
readily established, it is more difficult to seal proprietar information."). Similarly, state cours
have refused to permit paries to claim that a mere description of privileged materials is, itself,
privileged. See Commissioner of Envtl. Proto v. Terminix Int', No. X03CV0510942, 2002 WL
172636, at *1-*3 (Conn. Super. Ct. Jan. 3,2002) (refusing request for confidentiality designation
of its privilege log on the grounds that it contained "attorney work product," as the cour
previously had entered a protective order defining confidential information in terms similar to
Rule 26( c )(7) - that is, as "trade secret information," "confidential commercial or financial
information," or "personnel or medical information and/or similar information" - and "attorney

work product," even if present, did not fall within this definition).
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of public health and safety. Fifh, a protective order is not necessar to ensure the fairness or

efficiency of the case; the sharng of the log is required by the CMP and the Federal Rules of

Civil Procedure without any requirement of confidentiality. Sixth, one of the paries purporting

to benefit from the confidentiality designation is a public entity, which "clearly weigh( s) against"

confidential treatment. E.g., Shingara, 430 F.3d at 308. Seventh, the information involves issues

important to the public, as this Court and the citizens of New Jersey and Delaware have a right to

know the bases on which this Court's original jursdiction is based and is being challenged.

Thus, because the factors governing confidentiality uniformly weigh in favor of public

disclosure, and because the general factual details contained in the privilege log are not

themselves privileged, see, e.g., Kroll, 224 F.RD. at 329, there is no basis for BP's

confidentiality designation.

In purorting to justify that confidentiality designation, BP relies upon the Restatement

(Third) of Law Governing Lawyers § 59 (2000), which, in addressing a lawyer's duties to a

client, defines "confidential client information" as "information relating to representation of a

client, other than information that is generally known." See Ex. A at 1. But the Restatement sets

forth this admittedly "expansive definition" of confidential client information (§ 59, reporter's

note) in the context of the lawyer's general obligations toward a client, not as a guide to

interpreting the term "confidential research, development, or commercial information" under

Rule 26(c)(7). Similarly, while Rule 1.6(a) of the ABA Model Rules of Professional Conduct

(2004) ("Model Rules") defines confidential client information broadly, the Model Rules do not

purort to supplant Rule 26( c )(7); to the contrar, they "presuppose a larger legal context"

shaping the lawyer's obligations, including "substantive and procedural law in general." Model

Rules, Preamble ir 15.
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Thus, a lawyer's general duty to protect "confidential client information" under the

Restatement and Model Rule 1.6(a) is subject to the obligations of litigants under the Federal

Rules of Civil Procedure - including the obligation to justify claims to privilege - not the other

way around. The Restatement does not suggest that its expansive definition of "confidential

client information" defines the scope of information subject to a protective order under Rule

26(c)(7); nor do the Model Rules suggest that Rule 1.6(a) defines the scope of information

protected by Rule 26( c )(7). Nor is there any indication that the CMP intended to substitute the

expansive definition of confidential client information in the Restatement for the standard set

forth in Rule 26(c)(7). If BP's arguent were accepted, and the expansive definition of

"confidential client information" determined the scope of Rule 26( c )(7), then every privilege log

in every case would always be confidential under Rule 26( c )(7) because it must describe the

"nature of the documents. . . not produced."Fed. R Civ. P. 26(b)(5). But this position is

clearly unsustainable. See, e.g., Estate of Manship, 232 F.RD. at 561.

C. The Public Interest Weighs Heavily Against Cloaking BP's Log In Secrecy

BP and New Jersey have repeatedly used the media to disseminate their claims to the

public, see note 1, supra, and have submitted to the Cour statements as to the "grave and

important" natue of this controversy between two sovereign States. See New Jersey's Brief in

Support of Motion To Reopen and for a Supplemental Decree at 4, 19 (filed July 28,2005). BP

has also asserted that its interests with New Jersey are so completely aligned that the attorney-

client and work product privileges should apply to all communcations between them about this

matter. Thus, it is with considerable irony that, with respect to the same log and declarations by

which BP claims its common interest with New Jersey, BP seeks to prevent the public from

understanding the extent of its relationship with New Jersey in this dispute.
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It is difficult to overstate the importance of broad discovery and open proceedings in a

case of historic dimensions between two sovereign States. "The Cour's jurisprudence teaches

that, in original jursdiction cases, full and liberal factual development is important because of

the lofty historical, terrtorial, and financial implications of these cases to the states involved."

Report of Special Master, New Jersey v. New York, No. 120, Orig., 1997 WL 291594, at *11

(filed Mar. 31, 1997) (citing United States v. Texas, 339 U.S. 707, 715 (1950)); see also Hudson

County Water Co. v. McCarter, 209 U.S. 349, 356 (1908) ("(I)t appears to us that few public

interests are more obvious, indisputable, and independent of paricular theory than the interest of

the public of a state to maintain the rivers that are wholly withn it substantially undiminished,

except by such drafts upon them as the guardian ofthe public welfare may permit for the purose

of tung them to a more perfect use.").

Moreover, the citizens of New Jersey have a strong interest in monitoring the activity of

their public officials and understanding the factors motivating the decisions of democratic

representatives. As the New Jersey Supreme Cour stated in McClain v. College Hospital, 492

A.2d 991 (N.J. 1985):

The generation that made the nation thought secrecy in governent one of the
instrents of Old World tyrany and committed itself to the principle that a
democracy canot fuction unless the people are permitted to know what their
governent is up to. New Jersey has a strong, expressed public policy in favor of
open governent, as evidenced by our Open Public Meetings Act, N.J.S.A. 10:4-
6 to -21 and our Worker and Communty Right to Know Law, N.J.S.A. 34:5A-1
to -31. Our decisional law has reflected this tradition towards openness. In a
democracy, the citizens generally have the right to know the trth about all pars

of their governent, because, without public knowledge of the realities of
governental activities, essential reforms of those activities will be hindered.

!d. at 995-96 (internal quotation marks, brackets, and citations omitted).

Here, the entres on the privilege log are key evidence supporting Delaware's contention

that jursdiction is lacking in this case. In addition, more generally, the log sheds considerable
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light on the progress of the dispute so far and the interests of New Jersey going forward. For

example, in light ofBP's pervasive influence on New Jersey's litigation position in this dispute,

New Jersey citizens and the public in general might wish to consider:

(1) why New Jersey was suddenly so willing to abandon a 70-year history of cooperation

with Delaware, paricularly after this Cour had previously rejected New Jersey's attempts to

strp Delaware of its historic sovereignty within the twelve-mile circle;

(2) why New Jersey made no meaningful attempt to resolve this matter prior to bringing

suit, other than to demand unconditional surender in an April 2005 letter;

(3) why New Jersey attempted to short-circuit the Cour's original jurisdiction procedures

by attempting to "reopen" the 1929 boundar case in order to obtain a summar determination of

a dispute over the meanng of the 1905 Compact;

(4) why New Jersey's moving papers exhibited so little interest in its own Bil of

Complaint and Delaware's Answer in New Jersey v. Delaware I, which framed the dispute that

the States settled via the 1905 Compact and shed light on the original meaning of its text;

(5) why, after the Cour accepted jurisdiction in a dispute of historic dimensions between

sovereign States, New Jersey opposed the appointment of a special master and suggested that the

case proceed directly to oral arguent this Term, without allowing Delaware an opportty to

discover materials that would illuminate the meaning of the centur-old Compact, or even to

briefthe issues fully;

(6) why New Jersey had stated in its briefs that there was no alternative foru in which

the 1905 Compact claim could be raised, when, after the Cour accepted jurisdiction, BP now

admits that it is planng to bring litigation against Delaware on the same issues; and

16



(7) whether New Jersey has been advised of the adverse consequences to its citizens that

may flow from pressing BP's claims in this Cour, for example, by testing Delaware's long

forbearance in asserting its right to license and tax all strctures enterig Delaware from New

Jersey, and in inviting scrutiny of the States' failure to effectuate the central fishing rights

provision of the 1905 Compact, which may render the entire Compact null and void as a matter

oflaw.

Similarly, as the case moves forward, the strking of the confidentiality designation may

encourage the public to consider whose interests are really being served by the positions being

advanced in New Jersey's submissions to this Court. For, while BP has an apparent desire to

influence New Jersey's prosecution of this action (evinced by BP's constant contact with New

Jersey offcials) the public and other interested governental officials may have their own

substantial interest in understanding the tre relationship between BP and New Jersey. That

understanding, in tu, may result in changes to New Jersey's litigating positions that have

substantial effects on the interests of Delaware and its citizens.

CONCLUSION

For the reasons stated, Delaware respectfully requests that the Special Master grant the

Motion of State of Delaware to Strke BP's Designation of Its Privilege Log and Supporting

Declarations as ConfidentiaL.
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HUNON&!
WILIS

HUNTN & WILLIAMS LLP
1751 PINNACLE DRIVE
SUITE 1700
MCLEAN, VIRGINIA 22102

TEL 703' 714.7400
FAX 703' 714. 7410

STUART A. RAPHAEL
DlRECl DIAL: 703-714-7463
EMAlL: sraphaeir¡hunion.com

April 25, 2006 FILE NO: 66524.00

BY EMAIL AND U.S. MAIL 

Collns J. Seitz, Jr.,
CONNOLLY BOVE LODGE & HUTZ LLP
1007 Nort Orange Street
P.O. Box 2207
Wilmington, DE 19899

Re: New Jersey v. Delaware, No. 134,Orig.
Common Interest Privilege Log

Dear CJ:

Pursuant to our agreement to provide the State of Delaware a pnviIege log with respect to
"common interest" communications between the State of New Jersey and BP/Crown Landing
through January 23, 2006, please find enclosed the following:

1. Declaration of Stuar A. Raphael; and

2. Declaration of David S. Swayze.

The privilege log is attached as Exhibit A to my declaration. The two declarations support the
entries on the log that are covered by the common interest doctrine, which protects confi-
dential, privileged communications between BP and New Jersey in connection with their
shared legal interest in confirming New Jersey's exclusive riparian jurisdiction under the 1905
Compact.

Please note that these materials have been designated as "Confidential" pursuant to CMP'I 9.
See, e.g., Restatement (Third) of Law Governng Lawyers § 59 (200) (defining "confidential
client information" as "information relating to representation of a client, other than information
that is generaly known").

ATLANA BANGKOK BEUING BRUSSELS CHARLOTIE DALLAS KNOXVILLE
LONDON McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SINGAPORE WASHINGTON

www.hunton.com
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HUNN&!WI
Collns J. Seitz, Jr
April 25, 2006
Page 2

Please do not hesitate to call me if you have any questions about this matter.

Enclosures

cc (w/encl.): David C. Frederick, Esq.

Rachel J. Horowitz, Esq.
Barbara Conklin, Esq.
Jil Mare Dennis, Esq.
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No. 134, Original

In the

Supreme Court of the United States

STATE OF NEW JERSEY,

Plaintiff,
v.

STATE OF DELAWARE,

Defendant.

Before the Special Master
the Hon. Ralph 1. Lancaster, Jr.

DECLARTION OF STUART A. RAPHAEL

I, Stuar A. Raphael, state that the following facts are true to the best of my knowledge,

information and belief:

1. I am admitted to the Bar of the United States Supreme Court and am a member in

good standing of the Distnct of Columbia Bar and the Virginia State Bar. I am a parner in the

law firm of Hunton & Wiliams LLP, resident in the McLean, Virginia office.

2. I represent BP America Inc. and its affliates (collectively "BP") in connection

with the subpoenas served by the State of Delaware in this matter. Since April 2005, I have also

provided legal advice and counsel to BP and its affiiate, Crown Lading LLC ("Crown

Lading"), in connection with the attempted exercise of jurisdiction by the State of Delawar

over that porton of Crown Landing's proposed LNG facility, to be constructed in Logan

Township, New Jersey, that would extend below the mean low water mark on the New Jersey

..



side of the Delaware River (the "Delawar River Dispute").

3. In late March and early April 2005, prior to my being engaged by BP and Crown

Landing, I paricipated in confidential communications with counsel for New Jersey about the

possibilty of my representing New Jersey in an original action proceeding against the State of

Delawar to vindicate New Jersey's rights to exclusive State riparan jurisdiction on the New

Jersey side of the Delaware River pursuant to the Compact of i 905 between Delaware and New

Jersey. As par of these confidential communications, New Jersey sought and I provided legal

advice on matters related to the Compact of 1905 and the Delaware River Dispute. My law firm

and I have experience in interstate riparan rights disputes. I served as special counsel to the

Commonwealth of Virginia in the original action Virginia v. Maryland, 540 U.S. 56 (2003).

Ultimately, however, New Jersey decided not to retain the services of my law firm to represent it

in this matter.

4. As described below, BP and Crown Landing have significant common legal

interests with New Jersey in establishing New Jersey's exclusive State riparan jurisdiction under

the Compact of 1905. When New Jersey decided not to retain me to represent it in this matter, I

was retained by BP and Crown Landing to represent them in connection with the Delaware River

Dispute. Counsel for New Jersey advised that New Jersey would like to have access to our

attorney work product concernng the Compact of 1905 and related issues, and invited assistance

that we could provide in connection with New Jersey's pursuit of its legal claims against

Delaware.

5. In this proceeding, New Jersey seeks to establish its exclusive State riparian

jurisdiction under the Compact of 1905 over improvements appurtenant to the New Jersey side

of the Delaware River in the Twelve-Mile Circle. It is also Crown Landing's legal position that

2
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the 1905 Compaèt grants New Jersey exclusive State riparian jurisdiction over that portion of

Crown Landing's proposed unloading pier that would extend below the mean low water mark on

the New Jersey side of the Delaware River. Crown Lading specifically reserved its Compact

claims when it applied in December 200 to the Secretar of the Delaware Deparment of

Natural Resources and Environmental Control ("DNREC") for a status determnation that the

Crown Lading project was authonzed under the Delaware Coastal Zone Act. (See Declaration

of David S. Swayze.) Crown Landing reasonably anticipates being a pary to future litigation

with the State of Delaware, potentially pnor to the resolution of this litigation, in which it wil

assert that Delaware lacks jurisdiction over the Crown Landing project under the 1905 Compact.

6. Since my engagement as counsel for BP, I have paricipated in confidential

communications with counsel and other personnel in the New Jersey Offce of the Attorney

General and the Offce of the Governor in connection with the common legal interest shared by

BP and New Jersey in vindicating New Jersey's exclusive State ripananjurisdiction under the

Compact of 1905. As par of these communications, I have shared work product and advice with

New Jersey relating to arguments, strategy, and primar and secondar legal sources and

authorities that advance our common legal interest.

7. As par of my engagement by BP, my firm also created a secure, password-

protected website called "Client Workroom" to organze and make available to BP and to other

of BP' s attorneys working on this matter the documents, correspondence, filings and attorney

work product relevant to the Delaware River Dispute. At the request of counsel for New Jersey,

and with the agreement of BP and Crown Landing, my law firm granted access to specific

attorneys for New Jersey or their assistants. To the extent that we have shared with New Jersey

information supporting New Jersey's position on the Compact of 1905, the documents reflect my

3

..



work product, that of other members of my law firm, and that of BP and Crown Landing's other

counsel, including our thought-processes and judgment as to which documents and authorities

were significant or important to the legal issues surrounding New Jerse.y's and Crown Landing's

rights and interests under the Compact of 1905, and their claims and potential claims against

Delaware.

8. I have been aware of the common interest doctrne for many years. I reasonably

anticipated at all times that my communications with New Jersey concerning this litigation and

the Compact of 1905 -- which were made pursuant to the clear, common legal interest shared by

BP and New Jersey -- would remain confidential pursuant to the common interest doctrine and

would not be subject to compulsory disclosure in discovery.

9. Attached as Exhibit A is a log identifying privileged, written communications that

were made between BP and New Jersey pursuant to the common legal interest described above.

The log also identifies the folder strcture and categories of information contained in Client

Workroom.

I declare under penalty of perjury that the foreg

Executed on: ~u... 2. ,"Pb
,
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4/25/2006 Hunton Willams'
Client Workroom

(as of 4/4/2006)

Exhibit A
Declaration of Stuart A. Raphael

Pleadings - Final (29 documents)

Transcripts (1 document)

Arcles (155 documents)

Pleadings - Draft (2 documents)
Correspondence (28 documents)
Delaware Legislature (6 documents)

Delaware Permits (78 documents)

Federal Permitting, BP Crown Landing (71 documents)
Maps (2 documents)
Memos (2 documents)
New Jersey Legislature (13 documents)

NJ-Del Agreements (1 document)
Legal Research (531 documents)

Personnel in Office of Attorney General with access:
Wiliam Andersen, Peter Aseltine, Gerard Burke, Helene Chudzik, Amy
Donlon, Julie Goldman, Rachel Horowitz, Dean Jablonski, Eileen Kelly,
John Renella, Brian Weeks, Lewin Weyl

Personnel in Offce of Governor with access:

Victor FortkiewIcz
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4/25/2006 Personnel Identified Exhibit A
in Privilege Log Declaration of Stuart A. Raphael

First Name Last Name Off ce Title Location
Wiliam E. Andersen New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
Stacey Arbaugh Priceton Public Affairs Group Assistat to Mr. Pascrell Trenton, New Jersey
Daniel Belin ERM, Inc. (consultat to BP Consultat Anapolis, Maryland

America Inc.)
William J. Pascrell, II Priceton Public Afairs Group Parer Trenton, New Jersey
Peter Aseltine New Jersey Offce of the Public Information Offcer Trenton, New Jersey

Attorney General
Virgina Bauer New Jersey Commerce, CEO and Secreta Trenton, New Jersey

Economic Growt and Tourism
Commission

Gerard Burke New Jersey Offce of the Assistat Attorney General Trenton, New Jersey
Attorney General

John J. Burzichelli New Jersey General Assembly Assemblyman, Dist. No.3 Trenton, New Jersey
Bradley Campbell New Jersey Deparent of Commissioner Trenton, New Jersey

Environmental Protection
Helene Chudzik New Jersey Offce of the Deputy Attorney General Trenton, New Jersey

Attorney General
Leana Crowter New Jersey General Assembly Assistat to Assemblyman Trenton, New Jersey

Burzichell
Sean Darcy New Jersey Offce of the Deputy Press Secretary Trenton, New Jersey

Governor
AmyC. Donlon New Jersey Offce of the Deputy Attorney General Trenton, New Jersey

Attorney General
Marellen Dugan New Jersey Offce of the Assistat Attorney General Trenton, New Jersey

Attorney General
Paul T. Fader New Jersey Offce of the Chief Counsel to the Governor Trenton, New Jersey

Governor
Mark Fleming New Jersey Offce of the Assistat Counsel to the Trenton, New Jersey

Governor Governor
Victor A. FortiewIcz New Jersey Offce of the Assistat Counsel to Governor Trenton, New Jersey

Governor
Julie Goldman New Jersey Offce of the Attorney assistt Trenton, New Jersey

Attorney General
Elisa Harence New Jersey Offce of the Assistat to Attorney General Trenton, New Jersey

Attorney General
Peter C. Harey New Jersey Offce of the Attorney General Trenton, New Jersey

Attorney General
Lisa D. Harile Assistat Counsel BP America Inc. Houston, Texas
Kelly Heck New Jersey Offce of the Press Offcer Trenton, New Jersey

Governor
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4/25/2006 Personnel Identified Exhibit A
in Privilege Log Declaration of Stuart A. Raphael

First Name Last Name Offi ce Title Location
Rahel Horowitz New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
Dean Jablonski New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
Nancy Kaplen New Jersey Offce of the Director; Acting Attorney Trenton, New Jersey

Attorney General General
Eileen P. Kelly New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
John E. McCormac New Jersey Deparent of the State Treasurer Trenton, New Jersey

Treasury
Steven J. Picco Reed Smith LLP Parer Trenton, New Jersey
Stuar A. Raphael Hunton & Wiliams LLP Parer McLean, Virginia
John R. Renella New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
Gregg S. Roden BP America Inc. Assistat Counsel Houston, Texas
Lauren B. Segal Crown Landing LLC Vice President Houston, Texas
Gar Shute BP America Inc. Regional Vice President Towson, Marland
Lawrence Staley New Jersey Offce of the Assistat Attorney General Trenton, New Jersey

Attorney General
David S. Swayze Parkowski, Guerke & Swayze, Parer Wilmington,

PA Delaware
Michael W. Teichman Parkowski, Guerke & Swayze, Parer Wilmington,

PA Delaware
Brian Weeks New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
Lewin Weyl New Jersey Offce of the Deputy Attorney Genera Trenton, New Jersey

Attorney General
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No. 134, Oiigial

In the

Supreme Comt of the United States

STATE OF NEW.JERSEY,

Plaintiff~
v

S1 ATE OF DELA WAR,

Defendant.

Before the Special Mastei
the Hon. Ralph 1. Lancaster, Jr.

DECLARATION OF DAVI s. SWAYZE

I, David S. Swayze, state that the following facts are tiue to the best of my knowledge,

information and belief:

1 I am admitted to the Bar of the State of Delawaie and the United States Supreme

COuit, and am a paitner in the law fiim ofPaikowski, Guerke, & Swayze, P..A, located in the

Wilmington, Delaware office. My fiim and I have provided legal advice and counseling to BP

Ameiica Inc. and its affliate, CI'Wl Landing LLC ("CI'Wl Landing") in connection with

Crown Landing's proposed LNG facilty, to be constiucted in Logan Township, New Jersey..

We have also repiesented Crown Landing in connection with its discussions with the State of

Delaware conceining the application of Delaware's regulatory requhements to the proposed

unloading pier to be constructed appmtenant to the New Jersey shoielie of the Delaware River,

extending below the mean low water maik.

..



2. On or about December 7,2004, on behalf of Crown Landing, my offce submittd

a request for a "statu determination" to the Secretay ofthe Delaware Department of Natural

Resources and Environmental Control ("DNRC"), pursuant to the Delawaie Coastal Zone Act

("DCZA"). As part of that submission, I specifically reseived, among other legal ai'guments,

Crown Landing's contention that Delawai'e did not have jmisdiction ovei the plOposed pier by

virtue of the Compact of1905. (See BP-SCr-134-003908.) On or about Febiuary 3,2005, the

Secretary ofDNRC issued his deteimination that the Praject was prohibited by the DCZA..

3.. On oi about Febiuay 10,2005, I peisonaly spoke with Willam E. Andersen, a

Deputy Attorney General in the New Jersey Office of the Attorney General, about the common

legal interest shared by BP/CroWl Landing and New Jersey in confiiming that New Jersey, not

Delaware, hadjmisdiction ovei the proposed pier With the client's consent, I offered to provide

New Jersey and its counel om attorney w01k-product concernig New Jeisey's exclusive

jmisdiction under the 1905 Compact. Mr.. Andersen invited me to do so., I believed at that time

(and continue to) that New Jersey and BP/Crown Landing shaie a common legal interest in

establishing New Jersey's exclusive iipaiianjurisdiction under the Compact. I wa awai'e of the

common interest doctrine at the outset of our discussions and I believed that om communications

were privileged and reasonably unlikely to be subject to compulsory discoveiy..

I declaie under penalty ofpeijmy that the foregoing is true and conect.

Executed on:~ ~4.UfV
avid S, Swayze \l

2
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In the
SUPREME COURT OF THE UNITED STATES

STATE OF NEW JERSEY,

Plaintif
v.

STATE OF DELAWAR,

Defendant.

No. 134, Original

Before the Special Master
The Hon. Ralph J. Lancaster

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 13th day of June 2006, counsel for the

State of Delaware caused true and correct copies of the BRIEF IN SUPPORT OF MOTION

OF STATE OF DELAWAR TO STRI BP'S DESIGNATION OF ITS PRIILEGE

LOG AN SUPPORTING DECLARTIONS AS CONFIDENTIA (REVISED PUBLIC

VERSION), and attachments thereto, to be served upon counsel for the State of New Jersey

in the manner indicated below:

BY ELECTRONIC MAL AND
THREE COPIES BY FIRST CLASS MAIL

Rachel J. Horowitz
(Racliei.Horowitz~law.col.ps.state.ni . us)

Deputy Attorney General
Richard J. Hughes Justice Complex
25 West Market Street
P.O. Box 112
Trenton, New Jersey 08625
(609) 984-6811

BY ELECTRONIC MAL AND
TWO COPIES BY FIRST CLASS
MAL
Barbara Conklin
(Barbara. conklin~law .col.ps.state.ni. us)

Deputy Attorney General
Richard J. Hughes Justice Complex
25 West Market Street
P.O. Box 112
Trenton, New Jersey 08625
(609) 633-8109

~C ((~d-I'J,-
David C. Frederick
Special Counsel to Defendant
State of Delaware




